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IN THE 


Court of Appeals of the District of Columbia 

January Term, 1928. 


No. 4714. 

UNITED STATES BOARD OF TAX APPEALS, 

APPELLANT, 

vs. 

THE UNITED STATES OF AMERICA, EX 
REL., JAMES S. McCANDLESS. 


Appeal from the Supreme Court of the District 

OF Columbia. 


BRIEF FOR APPELLEE. 


BRIEF STATEMENT OF FACTS. 

James S. McCandless, petitioner in the trial court, 
appellee here, is a citizen of the United States, a res¬ 
ident of Honolulu, territory of Hawaii, and in 1921 
filed his income tax retiini and claimed therein a de¬ 
duction of $67,721.20 because of a loss sustained by 
him in that year on the sale of stock of the Califor- 
nian-Hawaiian Development Company, a corpora¬ 
tion. This claim was disallowed by the United 
States Commissioner of Internal Revenue, and it 
was determined that Mr. McCandless was deficient 
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in income tax in the amount of $7,363.16 and added 
a penalty of $3,681.58 for alleged fraud, a total de¬ 
ficiency of $11,144.74 (Rec., 28, 29, 30, 31). 

From this income tax deficiency determination by 
the United States Commissioner, McCandless ap¬ 
pealed to the United States Board of Tax Appeals, 
and the chairman of this Board assigned Judges 
Graupner, Trammell and Phillips as Division No. 3 
for the purpose of hearing and determining the Mc¬ 
Candless case. These three gentlemen constituting 
Division No. 3 did take testimony and hear argu¬ 
ments in the state of California and thereafter pre¬ 
pared findings of fact, opinion, and decision in that 
cause, and by a unanimous vote decided in favor of 
Mr. McCandless and against the United States Com¬ 
missioner of Internal Revenue (Rec., 20). This di¬ 
vision reported its findings of fact, opinion, and de¬ 
cision and filed same with the secretary of the Board 
November 27, 1925. 

Without any notice of any kind to McCandless the 
Board of Tax Appeals reviewed the decision of 
Division No. 3 and reversed it and found that Mr. 
McCandless had perpetrated a fraud on the United 
States government in his 1921 income tax return. 

There being no right of appeal, this case coming 
under the Act of 1924, Mr. McCandless filed a peti¬ 
tion in the Supreme Court of the District of Colum¬ 
bia for a Writ of Mandamus requiring the Board of 
Tax Appeals to strike from their records the de¬ 
cision of the Board of April 23, 1926, and enter of 
record the decision of Division No. 3 of November 
27, 1925. 

This case was heard before Mr. Justice Siddons 
'wherein six witnesses appeared and testified and 
many exhibits were filed. 


At the conclusion of the trial counsel were re¬ 
quested to file briefs and did so and on October the 
15th, 1927, the trial justice filed his memorandum 
of opinion (Rec., 7, 8, 9, 10, 11, 12), sustaining the 
contention of appellee and holding in effect that it 
was the clear intention of the law that a copy of the 
decision of a division of the Board should be prompt¬ 
ly furnished the taxpayer, which was not done in 
this case; that if the chairman of the Board should 
decide, within the time limited by the statute that a 
decision of the division should be reviewed by the 
Board that the taxpayer should be notified that 
such review was to take place and that he should be 
given an opportunity to be heard before the Board, 
and this was not done in this case; that if the chair¬ 
man should conclude, vdthin the time limited by the 
statute to direct a review by the Board in a given 
case it was necessary that he should give such a 
direction, and that this was not done in this case; 
and that a sweeping determination by the chairman 
of the Board at the outset of its functioning that 
every decision thereafter of a division should be re¬ 
viewed by the Board was not a compliance with the 
manner and form contemplated by the statute, nor 
was there any reference in this case within the time 
limited by the statute, and that therefore the per¬ 
emptory Writ of Mandamus should issue as prayed. 

Assignment of Errors. 

1 . The court erred in holding that the petitioner 
should have been furnished with a copy of the de¬ 
cision of Division No. 3, of the United States Board 
of Tax Appeals. 
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2 . The court erred in holding that the petitioner 
was entitled to notice that a review of the decision 
of Division No. 3 was to take place by the United 
States Board of Tax Appeals; and that petitioner 
was entitled to an opportunity to be heard before the 
Board. 

3. The court erred in holding that the procedure 
followed by the respondent in referring the division 
decision to the Board for review was not in the man¬ 
ner and form contemplated by the revenue act of 
1924. 

4. The court erred in directing the Writ of Man¬ 
damus to issue. 

5. The court erred in signing the final order 
herein. 


ARGUMENT. 

In the first place we call the court’s attention to 
the fact that nowhere in the bill of exceptions does 
there appear an ‘‘exception,” and this is a suit at 
law. Therefore there is nothing in this cause for 
this court to review. 

Lyon vs. Ford, 7 App. D. C. 314. In the case of 
Cooper vs. Sellers, 30 App. D. C. 567, on p. 573 this 
Court said: 

“This Court will only consider errors that 
are properly assigned, and which have been 
called to the attention of the trial court, and 
a ruling made thereon, and to which excep¬ 
tions have been taken.” 

The Court’s attention is also called to the fact 
that nowhere does it appear that the bill of excep¬ 
tions contains all the testimony or the substance of 
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all the testimony offered at the trial. Therefore this 
Court has the right to presume that the omitted tes¬ 
timony was sufficient to support the decision of the 
trial court. Slye vs. Guerdrum, 29 App., D. C., 550; 
U. S. vs. Copper Queen Co., 185 U. S. 495. 

That this Court may have before it the statute 
creating the United States Board of Tax Appeals, 
and specifying its duties, we now quote the act: 

Title IX. —Board of Tax Appeals (Act of 

1924). 

Sec. 900. (a) There is hereby established a 
board to be known as the Board of Tax Ap¬ 
peals (hereinafter referred to as the 
“Board”). The Board shall be composed of 
seven members, except that for a period of 
two years after the enactment of this Act the 
Board shall be composed of such number of 
members, not more than twenty-eight, as the 
President determines to be nec^essary. 

(b) Each member of the Board shall be 
appointed by the President, by and with the 
advice and consent of the Senate, solely on 
the grounds of fitness to perform the duties 
of the office. The term of office of all mem¬ 
bers who are to compose the Board during the 
period of two years after the enactment of 
this Act, shall expire at the end of such 
period. The terms of office of the first seven 
members who are thereafter to compose the 
Board shall expire, two at the end of the 
fourth year, two at the end of the sixth year, 
two at the end of the eighth year, and one at 
the end of the tenth year, after the expiration 
of such two-year period. The term of office 
of each such member shall be designated by 
the President, and the terms of office of their 
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successors shall expire ten years after the 
expiration of their predecessor's terms, ex¬ 
cept that any individual appointed to fill a 
vacancy occuring prior to the expiration of 
the term for which his predecessor was ap¬ 
pointed shall be appointed only for the unex¬ 
pired term of his predecessor, and a member 
in office at the expiration of the term for 
which he was appointed may continue in of¬ 
fice until his successor is qualified. Any mem¬ 
ber of the Board may be removed by the Pres¬ 
ident for inefficiency, neglect of duty, or mal¬ 
feasance in office, but for no other reason. 
Each member shall receive a salary at the 
rate of $7,500 per annum. 

(c) No member of the Board appointed for 
a term beginning after the expiration of two 
years after the enactment of this Act shall be 
permitted to practice before the Board or any 
official of the Bureau of Internal Revenue for 
a period of two years after leaving office. 

(d) The Board shall at least biennially des¬ 
ignate a member to act as chairman. The 
Board shall have a seal which shall be ju¬ 
dicially noticed. 

(e) The Board and its divisions shall hear 
and determine appeals filed under sections 
274, 279, 308, and 312. A majority of the 
members of the Board or any division thereof 
shall constitute a quorum for the transaction 
of the business of the Board or of the divi¬ 
sion, respectively. A vacacny in the Board 
or in any division thereof shall not impair the 
powers nor affect the duties of the Board or 
division, nor of the remaining members of 
the Board or division, respectively. 

(f) The chairman may from time to time 
divide the Board into divisions and assign 
the members thereto, and designate a chief 
thereof. If a division, as a result of a va- 



7 


cancy or the absence or inability of a mem¬ 
ber assigned thereto to serve thereon, is com¬ 
posed of less than three members, the chair¬ 
man may assign other members thereto, or 
he may direct the division to proceed with 
the transaction of business. A division shall 
hear and determine appeals filed with the 
Board and assigned to such division by the 
chairman. Upon the expiration of thirty 
days after a decision by a division, such de¬ 
cision, and the findings of fact made in con¬ 
nection therewith, shall become the final de¬ 
cision and findings of the Board, unless with¬ 
in such period the chairman has directed that 
such decision shall be reviewed by the Board. 

(g) In any proceeding in court under sec¬ 
tions 274, 279, 308, or 312, and in any suit or 
proceeding by a taxpayer to recover any 
amounts paid in-pursuance of a decision of 
the Board, the findings of the Board shall be 
prima facie evidence of the facts therein 
stated. 

(h) Notice and an opportunity to be heard 
shall be given to the taxpayer and the Com¬ 
missioner and a decision shall be made as 
quickly as practicable. Hearings before the 
Board and its divisions shall be open to the 
public. The proceedings of the Board and 
its divisions shall be conducted in accordance 
with such rules of evidence and procedure as 
the Board may prescribe. It shall be the duty 
of the Board and of each division to make a 
report in writing of its findings of fact and 
decision in each case, and a copy of its report 
shall be entered of record and a copy fur¬ 
nished the taxpayer. If the amount of tax 
in controversy is more than $10,000 the oral 
testimony taken at the hearing shall be re¬ 
duced to writing and the report shall contain 
an opinion in writing in addition to the find- 
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ings of fact and decision. All reports of the 
Board and its divisions and all evidence re¬ 
ceived by the Board and its divisions (includ¬ 
ing, in cases where the oral testimony is re¬ 
duced to writing the transcript thereof) shall 
be public records open to the inspection of 
the public. The Board shall provide for the 
publication of its reports at the Government 
Printing Office in such form and manner as 
may be best adapted for public information 
and use, and such authorized publication 
shall be competent evidence of the reports of 
the Board therein contained in all courts of 
the United States and of the several States 
without any further proof or authentication 
thereof. Such reports shall be subject to sale 
in the same manner and upon the same terms 
as other public documents. The principal 
office of the Board shall be in the District of 
Columbia, but the Board or any of its divi¬ 
sions may sit at any place within the United 
States. The times and places of the meetings 
of the Board, and of its divisions, shall be pre¬ 
scribed by the chairman with a view to secur¬ 
ing reasonable opportunity to taxpayers to 
appear before the Board or any of its divi¬ 
sions, with as little inconvenience and expense 
to taxpayers as is practicable. 

(i) For the efficient administration of the 
functions vested in the Board or any division 
thereof, any member of the Board may ad¬ 
minister oaths, examine \vitnesses, and re¬ 
quire, by subpoena ordered by the Board or 
any division thereof and signed by the mem¬ 
ber, (1) the attendance and testimony of wit¬ 
nesses, and the production of all necessary 
returns, books, papers, documents, corre¬ 
spondence, and other evidence, from any 
place in the United States at any designated 
place of hearing, (2) the taking of a deposi- 
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tion before any designated individual compe¬ 
tent to administer oaths under this Act, and 
(3) the answer in writing under oath to any 
question of fact submitted. In the case of a 
deposition the testimony shall be reduced to 
writing by the individual taking the deposi¬ 
tion or under his direction and shall then be 
subscribed by the deponent. Any witnesses 
summoned or whose deposition is taken under 
this subdivision shall be paid the same fees 
and mileage as are paid witnesses in the 
courts of the United States. 

(j) The Secretary shall furnish the Board 
with such clerical assistance, quarters, sta- 
tioner>% furniture, office equipment, and other 
supplies as may be necessary for the efficient 
execution of the functions vested in it by this 
section. 

(k) The members and employees of the 
Board and employees assigned thereto shall 
receive their necessary traveling expenses, 
and their actual expenses incurred for sub¬ 
sistence while traveling on duty and away 
from their designated stations in an amount 
not to exceed $7 per day in the case of mem¬ 
bers, and $4 per day in the case of employees. 
The Board is authorized in accordance with 
the civil service laws to appoint, and in ac¬ 
cordance with the Classification Act of 1923 
to fix the compensation of, such employees, 
and to make such expenditures, including the 
expenditures for personal services and rent 
at the seat of the government and elsewhere, 
and for law books, books of reference, and 
periodicals, as may be necessary efficiently to 
execute the functions vested in the Board, in 
case such assistants and such expenditures 
are not suitably provided for by the Secre¬ 
tary under subdivision (j). All expenditures 
of the Board shall be allowed and paid upon 
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the presentation of itemized vouchers there¬ 
for, signed by the chairman, out of any 
moneys appropriated for the collection of 
internal revenue taxes and allotted to the 
Board, or out of any moneys specifically ap¬ 
propriated for the purposes of the Board. 
The Board shall be an independent agency in 
the executive branch of the Government. 

We will discuss this case in the order of the as¬ 
signment of errors. 

Argument of First Assignment of Errors. 

The first error assigned raises the question as to 
whether or not appellee should have been furnished 
with a copy of the decision of Division No. 3. 

Paragraph (h) of the statute provides that “It 
shall be the duty of the Board and of each division 
to make a report in writing of its findings of fact 
and decision in each case, awrf a copy of its report 
shall be entered of record and a copy furnished the 
taxpayer,*' 

We do not see how the statute could make it any 
plainer or clearer that a copy of the report of a 
division and a copy of the report of the Board 
should be furnished the taxpayer (appellee). The 
statute uses the words “it shall be the duty,” making 
it peremptory and positive, leaving no discretion 
whatsoever in either a division or the Board. A 
division is also directed by the statute (Sec. f) to 
hear and determine appeals filed with the Board and 
assigned to such division by the chairman. Then it 
is charged with filing a report of its finding of facts 
and decision in each case, which shall be entered of 
record, and the statute (Sec. h) provides that the 
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hearings before the Board and also before the di¬ 
vision shall be open to the public. Why should not 
the report of the division which is the trial court be 
made a matter of record and a copy furnished the 
taxpayer? The taxpayer presents his evidence and 
his argument, not to the Board, but to the division. 
The taxpayer has a right to expect the division to 
determine his case because it, and it only, has heard 
his case and the taxpayer has a right to expect to be 
furnished with a copy of the finding of facts of the 
tribunal which has heard and decided his case, that 
he may be advised of the determination of the 
division and govern himself accordingly. 

Argument of Second Assignment of Errors. 

Coming now to the second assignment of errors 
which raises the question as to whether or not the 
taxpayer was entitled to notice that the decision of 
the division which heard the case was to be reviewed 
by the full board and whether or not the taxpayer 
was entitled to an opportunity to be heard before 
the full Board. 

It will be noted that the statute gives to the Board 
no authority to review finding of facts when a case 
has been heard by a division, but merely to re¬ 
view the decision (Sec. f). The exact language is 
• * unless within such period the chairman 

has directed that such decision shall be reviewed by 
the Board. ’ ’ This is the only statement in the entire 
statute giving authority to the Board to review a 
decision of a division. Thus the difference in func¬ 
tion between the trial division and the full Board is 
plain upon the face of the statute; the trial division 
is the jury or nisi prius court to “hear and deter- 
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mine,” and the full Board is a reviewing tribunal, 
if it undertakes to act at all in the case. 

The United States Board of Tax Appeals is a 
tribunal of limited jurisdiction and its powers are 

to be found solelv within the terms of the statute 

•> 

which created it. 

In this case, according to the testimony of Mr. 
Robert C. Tracy, Secretary of the Board from the 
time of its organization, the so-called ‘‘route slip” 
was the only record by which the decision, findings 
of fact and opinion of Division No. 3 in this case 
was directed by the chairman of the Board to be re¬ 
viewed by the Board (Rec., 19). Mr. Tracy sat in 
with the Board when they reviewed cases which had 
been decided by a division, and in this case, accord¬ 
ing to his testimony, the Board reviewed not only 
the decision of the division, but also the findings of 
fact and opinion. In other words, the Board sitting 
as a reviewing tribunal, without ever having seen a 
witness or heard argument, found facts upon which 
to predicate a different decision from that found 
by the division which heard the testimony, saw the 
witnesses, and heard argument. We are here deal¬ 
ing wdth testimony presented orally to the trial 
division w^hose duty was not only to take the testi¬ 
mony but to find the facts and determine the cause. 

The inviolability of facts found by a tribunal 
which hears the evidence and is charged with finding 
the facts, is deep-seated in our law’. Gesture, inflec¬ 
tion, frankness, hesitancy, assurance and many 
other features of oral testimony besides the mere 
words uttered are elements in deciding facts. The 
findings of a jury in an action at law are protected 
against review by the Seventh Amendment to the 
Federal Constitution. If a Judge sits in lieu of a 
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jury in a civil action and is authorized to find facts, 
‘‘The finding of the court upon the facts, which may 
be either general or special, shall have the same 
affect as the verdict of a jury/’ Mercantile Trust 
Co. vs. Wheeler, 147 Fed., 699; Poff vs. Adams, 
Payne and Gleaves, 226 Fed., 187; Davis vs. Swartz, 
155 U. S., 631, 636. Finding of facts are the basis 
for decision and not the effect of decision. 

Section 1003(a) of the Revenue Act of 1926 pro¬ 
vides that “The Circuit Court of Appeals and the 
Court of Appeals of the District of Columbia shall 
have exclusive jurisdiction TO REVIEW the de¬ 
cision of the Board * * * ” The same word ‘ ‘ re¬ 

view” is used here as is used in the act of 1924 
giving the Board jurisdiction to “review” the de¬ 
cision of division. Is it to be argued that this court 
would go into executive session and take with it its 
secretary and the findings of fact, opinion and de¬ 
cision of the Board of Tax Appeals and render a 
decision thereon without giving to the parties liti¬ 
gant notice and affording them an opportunity to be 
heard and to file briefs! And would this court upon 
such a review find different facts from those found 
by the trial court, where the witnesses were seen 
and heard to testify, unless it should be made clearly 
to appear that the facts as found by the trial body 
could not have been found upon the testimony? 

In this case no notice of the proposed review was 
given the taxpayer or the commissioner and no op¬ 
portunity to be heard by the full Board was afforded 
(Rec., 27). In the language of the Chairman of the 
Board, Mr. Korner (Rec., 27), “He (meaning the 
taxpayer) has no opportunity of knowing what is 
going on or requesting a hearing before the full 
Board, because he does not know what has been done 
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in the case. In other words, the case is tried before 
the division. When the arguments are over and 
briefs filed that is the end of the case as far as the 
taxpayer is concerned, or his knowledge is con¬ 
cerned, until he gets the Board^s decision.” The 
taxpayer has no right under this course of procedure 
of even requesting that he be heard by the Board; 
and notwithstanding the fact that the statute ex¬ 
pressly provides (Sec. h) that notice and an oppor¬ 
tunity to be heard shall be given the taxpayer and 
the commissioner and that hearings by the Board 
and its divisions shall be open to the public, and that 
it shall be the duty of the Board and each division 
to make a report in writing and a copy of that re¬ 
port shall be entered of record and furnished the 
taxpayer. In this case the Board considered this re¬ 
port of the division as “confidential” and without 
entering it of record and without furnishing a copy 
to the taxpayer, went into secret session and re¬ 
versed the trial division without knowing anything 
about the case. Why such great secrecy of the Board 
as to the findings of fact, opinion, and decision of the 
division? Why should the parties to the litigation 
be barred from knowing the determination of the 
tribunal which has first-hand knowledge of the facts 
of their case, and which is directed by the statute to 
try and determine that case ? Appellee here not only 
requested, but demanded to know what the division 
had determined in his case, which right is expressly 
given him by the statute (Rec., 17), but the Chair¬ 
man of the Board refused him that information. 

The rule that where a particular tribunal is 
charged with the duty of finding facts, the facts so 
found where there is testimony to support them, are 
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not subject to review applies not only to courts of 
law and equity, but also to administrative offices in¬ 
vested with quasi-judicial powers. This principle 
has been laid down many times by our federal courts 
and was applied by the Supreme Court of the United 
States in the recent case of the Interstate Commerce 
Commission vs. Louisville and Nashville Railroad 
Co. (227 U. S. 88). 

Indeed the Court in the case of Thomas J. Avery 
vs. Commissioner of Internal Revenue (22F (2d) 6), 
has passed upon this very situation in principle by 
holding that tax cases coming before the Board 
and then upon appeal to the Circuit Court or the 
Court of Appeals of the District of Columbia, the 
court did not review the facts except far enough to 
determine that there is evidence to sustain the de¬ 
cision, on the principle that the Board in these cases 
is in the place of the jury. In this case there was a 
full hearing before the Board. 

If the court upon review of the Board’s decision 
is not at liberty to substitute its opinion for that of 
the Board as to facts upon conflicting evidence, then, 
we insist, neither was the full Board upon review of 
the decision of the trial division upon the facts. 

We submit that the reversal of the findings of 
fact of the trial division in this case was illegal and 
invalid. 

If it be contended that the review of the Board 
was in accord with the statute and was within its 
jurisdiction, and that the Board had power to re¬ 
verse the findings of fact, then we challenge the con¬ 
stitutionality of the procedure of the Board upon re¬ 
view. No notice of the proposed review was given 
the taxpayer and no opportunity was given him to 
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be heard by the Board. This we submit was not 
due process of law as guaranteed by the Fifth 
Amendment. What we claim is that if there be a 
review, an opportunity to be heard upon such re¬ 
view must be afforded or else the review is not due 
process of law. 

It may be said that we had a hearing. It is true 
that we had a hearing, but not before the tribunal 
which decided our case. We were heard before 
Division No. 3, and we are now asking that the de¬ 
cision of that tribunal which heard our case be made 
the final decision of the Board; our case was decided 
by the Board, only three of the sixteen of which 
heard us. 

“Due process of law“ has never been defined 
(Twinings vs. New Jersey, 211 U. S. 78,100), but 
certain essentials have been unequivocally laid down 
by the court. 

“Due process requires that the court which 
assumes to determine the rights of parties 
shall have jurisdiction (citing cases) and that 
there shall he notice a/nd opportunity for hear- 
ing given the parties (Hovey vs. Elliott, 167 
U. S. 409; Roller vs. Halley, 176 U. S. 398; 
Londoner vs. Denver, 210 U. S. 373).“ 

Tax collection is no exception to the constitutional 
limits. 

The trial before the Board of Tax Appeals or a 
division of it is the taxpayer’s only trial as to the 
facts. His record is there made up. He has no 
subsequent right of judicial review except upon the 
record there made. Thus, the Board has quasi¬ 
judicial functions as the Supreme Court has twice 
declared (Goldsmith vs. Board of Tax Appeals, 270 
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U. S. 117; Blair vs. Oesterlien Machine Co., 48 S. Ct. 
Rep., 87). 

The question presented in the case at bar is 
whether in a quasi-judicial proceeding to determine 
the validity of a tax, the taxpayer is entitled to a 
rehearing before the tribunal which decides his case. 
Or, getting still more directly at the precise prob¬ 
lem, the question is whether, if a hearing be granted 
by a division of three of a quasi-judicial tribunal of 
sixteen, the litigant’s determination may be re¬ 
versed without hearing by the thirteen other mem¬ 
bers, so that the final result is reached by a body 
which has not heard this case in the first instance or 
afforded him a hearing on the review. The Supreme 
Court remarked in Hibben vs. Smith (191 IT. S. 310, 
322): “Due process of law is afforded where there 
is opportunity to be heard before the body which is 
to make the assessment.” 

It is difficult to find specific authority on the propo¬ 
sition here presented, because rarely in American 
history has a judicial or quasi-judicial tribunal at¬ 
tempted decision without a hearing. Among the 
many federal commissions such a thing is unknown, 
so far as we are able to find. We find an instance 
of it in the state courts. In Colorado a body of “Su¬ 
preme Court Commissioners” was established for 
the purpose of relieving the pressure of the docket 
of that court. These commissioners were to hold 
hearings and render decisions which were to be 
reviewed and adopted without hearing by the court. 
The court held in Bullock vs. McGerr (23 Pac. 980) 
that in case of such a review, the parties were con¬ 
stitutionally entitled to a hearing before the court 
itself, even though nominally under the statute such 
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hearing might be denominated a rehearing. The 
court said, in part (p. 983): 

“It is proper, therefore, to state that this 
Court is now, and always has been, of the 
opinion * * ♦ that the privilege of being 

heard orally before the Court prior to final 
judgment is a right which, though subject to 
reasonable regulation by the court, cannot 
justly be denied to any party litigant making 
seasonable application therefor. ‘Hear be¬ 
fore you strike’ was a maxim of the ancient 
jurists. Whenever it is necessary that an 
oral argument should be had in order to a 
correct understanding and determination of a 
cause, such necessity is not satisfied by allow¬ 
ing such hearing before the Commission; the 
effect of such oral argument cannot be fully 
appreciated by the Court, except the argu¬ 
ment be made to the Court.” 

We do not believe that thig tax appeal statute nec¬ 
essarily requires a construction which would render 
it unconstitutional. Constitutional questions are to 
be avoided wherever possible. The statute requires 
that “Notice and opportunity to be heard shall be 
given to the taxpayer and the commissioners * ♦ *»» 
(Sec. h). This provision we submit covers not only 
an initial hearing before the trial division, but also 
the review by the Board in a case not originally 
heard by the Board. 

It cannot be said that our contention is in effect 
that in every case before the Board the parties are 
entitled to two hearings. It was not intended by this 
statute that the process of review should be uni¬ 
versal in its application. It was intended to apply 
only upon the order of the chairman, and then pre- 
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sumably in cases where in his judgment review was 
advisable or necessary. A review by the Board was 
intended to be rare and not general. A decision 
reached originally by due process of law cannot be 
constitutionally nullified and reversed except by due 
process of law. 

Argument of Third Assignment of Errors. 

The third error assigned raises the question as to 
whether or not the Chairman of the Board was 
bound by the statute to specifically refer every case 
for review, if he desired that such case be reviewed. 
The wording of the statute is as follows: 

“A division shall hear and determine ap¬ 
peals filed with the Board and assigned to 
such division by the Chairman. Upon the 
expiration of thirty days after a decision by a 
division, such decision, and the findings of 
fact made in connection therewith, shall be¬ 
come the final decision and findings of the 
Board, unless within such period the Chair¬ 
man has directed that such decision shall be 
reviewed by the Board” (Sec. f). 

Our contention is that under the statute no case 
which had been heard by a division could be re¬ 
viewed by the Board without a specific direction to 
that effect by the Chairman. 

The undisputed fact in this case is that in the be¬ 
ginning the Chairman of the Board did, by a spe¬ 
cific direction, refer cases to the Board for review. 
This appears in the testimony of the Secretary to 
the Board, Mr. Robert C. Tracy (Rec., 19). This 
Form 465 reads as follows: 


20 


“The division decision herein is referred 
to the Board by direction of the Chairman, 
and will be discussed at a meeting of the 

Board on the-day of-, or at the next 

meeting of the Board after that time.’^ 

It further appears that Form 465 was used but a 
short time and probably discontinued in the early 
part of 1925 and the only reason given for its dis¬ 
continuance was that “So much filing space was 
necessarv for the continued use of Form 465 that its 
use was discontinued—it was decided informally to 
dispense with the use of it—and the agenda substi¬ 
tuted/’ The agenda referred to here ^\'ill be found 
on the last page of the record (Rec., 32) and contains 
no words even tending to refer this case to the Board 
for review. And even if it could by any possibility 
be construed as a direction by the Chairman that 
this case be reviewed by the Board, it did not come 
within the thirty days as prescribed by the statute. 
This agenda is dated January 13, 1926, and the re¬ 
port of the division, November 27, 1925. 

While there is no argument on this point by our 
adversary in his brief, yet it seemed to be contended 
by him at the trial that the “pink slip,” petitioner’s 
Exhibit No. 1 (Rec., 27), constituted and was a di¬ 
rect reference by the Chairman of the Board of this 
case. This “pink slip” or “route slip” (Rec., 16), 
dated November 27, 1925, was made up for Board 
meetings and is the only thing of a documentary 
character purporting to show a reference to the 
Board of this case (Rec., 17). This “pink slip” or 
“routing slip” is characterized by Judge Graupner 
who has been a member of the Board from the be¬ 
ginning and who was chief of Division No. 3 which 
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heard and determined this case, as ‘^merely a re¬ 
ceipt^’ (Rec., 21). 

Judge Komer, Chairman of the Board, and the 
one who appointed the three members to hear and 
determine this case, and who was also Chairman at 
the time this case was reviewed by the Board which 
reversed the division decision, testified (Rec., 22) 
that 


‘‘Slips similar to petitioner’s Exhibit No. 1 
constituted the direction by the Chairman of 
the devision decision for review by the Board; 
that petitioner’s Exhibit No. 1 constituted his 
direction of the McCandless case; * ♦ • 

that there never had been any other method 
of referring a decision to the Board other 
than the use of a slip similar to petitioner’s 
Exhibit No. 1; that he was a member of the 
Board when it was determined that all de¬ 
cisions of divisions should be referred to the 
Board; that thereafter all decisions were re¬ 
ferred in manner described by the same use 
of the slip similiar to petitioner’s Exhibit 
No. 1.” (Rec., 24): “that the case had been 
directed to be reviewed in accordance with 
the regular policy of the Board.” 

If we get the meaning of this aright, it is that 
some time in 1925 Judge Korner specifically directed 
that the case of James S. McCandless which was not 
then in existence be reviewed by the Board. This 
is so ludicrous that we hesitate to believe that a man 
of Judge Korner’s intelligence, or at least that the 
President would appoint anyone to such an im¬ 
portant position vdth so little intelligence as to make 
such a ridiculous claim. 
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It will be noticed that the statute provides that 
the division decision and findings of fact shall be¬ 
come the final decision and findings of the Board 
unless within such period “the Chairman has di¬ 
rected that such decision shall be reviewed by the 
Board.” AV’hat is meant by such decision? Does it 
mean that every decision which every division 
makes; or has it reference to a particular decision 
made by a particular division! The decision shall 
become final unless the Chairman has directed that 
particular, special, individual decision be reviewed. 

The jurisdiction of the Board in a case heard and 
decided by a division is dependent upon an order of 
the Chairman entered within thirty days after the 
division decision, directing that such decision be re¬ 
viewed by the Board. 

The record in this case shows that the Chairman 
of the Board never, at any time, directed that the de¬ 
cision of Division No. 8 in this case be reviewed by 
the Board. The Chairman of the Board testifies 
that he did direct that the decision in this case be 
referred, and he testifies that his direction is the 
“pink slip,” or, as the Secretary of the Board tes¬ 
tified, “routing slip.” It will be noted that this pink 
slip does not bear the signature of the Chairman or 
in any way indicate that it emanated from him or his 
office. Obviously this is inadequate as the statutory 
prerequisite to the jurisdiction of the Board under 
the statute as above quoted. Judge Korner testi¬ 
fies (Rec., 25) that the question of referring deci¬ 
sions of divisions to the Board was discussed by the 
Board and they adopted a “policy” which was to 
refer all cases to the Board. That “The Chairman 
has not time to make a decision in each case to refer 
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it or not, and we wanted a uniform decision above 
everything else/’ 

We submit that it was the plain intent and pur¬ 
pose of Congress when this act was passed that only 
such cases as the Chairman directed should be re¬ 
viewed by the Board. Congress, as is clear from a 
reading of the statute, foresaw the vast number of 
appeals which would be brought before the Board 
and also appreciated the complexity of many of the 
problems which it would face. The Secretary of the 
Board, Mr. Tracy, testified (Rec., 26) that up to that 
time (May 26, 1927) 27,000 cases had been filed. 

The Board consisted of sixteen members and the 
Chairman is directed to divide the Board into divi¬ 
sions and assign the members thereto. It would 
appear that Congress intended that three members 
constitute a division (Par. f); with sixteen members 
there could be five divisions of three members each 
and the Chairman left to devote his time to review¬ 
ing the decisions and directing a review only of those 
which he might consider necessary. Congress did 
not intend that the Chairman of the Board could 
escape his own responsibility by transferring that 
burden to the joint shoulders of his fifteen fellow 
members in one sweeping general declaration. Con¬ 
gress clearly intended, and the statute plainly so 
provides that an important function should be per¬ 
formed by the Chairman and that upon him should 
rest the duty of examining the decisions of the di¬ 
visions and by the exercise of a solemn discretion 
should expedite where expedition was feasible and 
cause review only where uniformity and justice 
seemed to require review. It now appears from 
this record that the Chairman ignored this require¬ 
ment of Congress and transferred the whole respon- 
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sibility to the Board. If it be said that for the 
Chairman to examine each division report would be 
a tedious task, we reply that for fifteen members to 
examine each division report is fifteen times as 
tedious. Not onlv was the Chairman of the Board 
bound as a matter of law to follow the precise dic¬ 
tates of the statute which created the Board and 
gave it its jurisdiction, but in this instance he should 
have followed the statutory procedure as a matter of 
policy and efficiency. The procedure adopted by the 
Board is nut only invalid and unlawful, but also un- 
\vise and ineffective. There is neither statutory 
authority nor practical reason for deviating from 
the plain provisions of the statute. 

We respectfully urge that the language of the 
statute is not ambiguous, but even if the provisions 
were cumbersome and difficult to follow, neverthe¬ 
less, the Board is bound to follow them. The Inter¬ 
state Commerce Commission some years ago de¬ 
clined to follow the exact requirements of the stat¬ 
ute governing its procedure on the ground that ‘‘the 
command of the statute involved a consideration by 
it of matters ‘beyond the possibility of rational de¬ 
termination’ and called for ‘inadmissible assump¬ 
tions’ and the indulging in ‘impossible hypotheses’ 
as to subjects ‘incapable of rational ascertain¬ 
ment,’ ” etc. The case went to the Supreme Court 
of the United States and that Court held (Kansas 
City So. Ry. vs. Int. Com. Com., 252 U. S. 178) that 
the Commission was in error and that even the as¬ 
sumption of the Commission as to the nature of the 
duties imposed by the statute “affords no basis for 
refusing to enforce the act of Congress, or what is 
equivalent thereto, of exerting the general power 
which the act of Congress gave, and at the same 
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time disregarding the essential conditions imposed 
by Congress upon its exercise.” The same rule 
would apply to this case if the procedure prescribed 
by the statute had been difficult or impracticable or 
unreasonable in the view of the Board; under the 
rule thus laid down by the Supreme Court, the Board 
would nevertheless be compelled to follow the 
statute. 


Should the Writ of Mandamus Issue? 

The final question raised by the assignment of 
errors is the question which is always raised by the 
Government in mandamus cases, and that is, whether 
or not mandamus is the proper remedy. 

We deny in the first place that the construction 
put upon the statute by the appellant is reasonable, 
but on the contrary, say it is arbitrary, without rea¬ 
son and strained. 

We are not asking that the Board of Tax Appeals 
be controlled or governed by this Court, but that an 
act on its part which is manifestly contrary to the 
express words of the statute be held as void and 
that the act of the division of the Board which was 
lawful be held to be the act of the Board as is ex¬ 
pressly provided by the statute. 

In the case of the United States ex rel Dunkley 
Co. vs. Ewing, 42 App. D. C., 176; 42 W. L. R. 312, 
cited by appellant this Court said, quoting from Ex- 
Parte Newman, 14 Wall., 152, 

“Superior tribunals may by mandamus 
command an inferior court to perform a legal 
duty where there is no other remedy and the 
rule applies to judicial as well as ministerial 
acts, but it does not apply at all to a judicial 
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act to correct an error, as where the act has 
been erroneously performed. * * * If it 

be ministerial the mandamus will direct the 
specific act to be performed.’’ 

In this case this Court said that it was conceded 
that a right of appeal would lie to this Court to cor¬ 
rect any error that may be committed by the Com¬ 
missioner in the determination of questions before 
him. That appellants had a plain and adequate rem¬ 
edy by appeal. 

In the case at bar it is admitted that appellee has 
no right of appeal to any court nor has he a right of 
certiorari or ^vTit of error. In fact, he exhausted 
his rights before the Board of Tax Appeals, and 
that Board having proceeded contrar}^ to the express 
wording of the statute, we are asking this Court to 
make the record in appellee’s case just exactly what 
the statute requires. 

Appellant attempts to argue that appellee could 
pay the tax and then bring a suit in the United 
States Court of Claims to recover it back. This is 
not a novel proposition as anybody can do what 
somebody else demands and then bring a suit to re¬ 
cover it back. The question is, has appellee any 
adequate remedy in his case which was pending be¬ 
fore the United States Board of Tax Appeals, not 
whether he has some other remedy in some other 
case. Then, too, section ‘‘g” of the Board of Tax 
Appeals Act provides that in any suit or proceed¬ 
ing by a taxpayer to recover any amounts paid in 
pursuance to a decision of the Board, the findings of 
the Board shall be prima facie evidence of the facts 
therein stated. If the facts as found by the Board 
are wrong, as we say they are, and if the decision of 
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the Board based upon those facts is wrong, as we 
say it is, then surely this Court in this case is charged 
with the duty of righting those wrongs, and appellee 
has no adequate remedy at law, or otherwise, than 
in this action. 

We think that this question has been determined 
by this Court in the case of UNITED STATES EX 
RELATIONE GEORGE A. DASCOMB AND E. R. 
WICKS, SOLE TRANSFEREES OF THE PROP¬ 
ERTY OF HILGARD LUMBER COMPANY, A 
DISSOLVED CORPORATION, APPELLANTS, 
vs. BOARD OF TAX APPEALS OF THE 
UNITED STATES, APPELLEE (50 Wash. Law 
Rep. 84), in which this Court cites several Supreme 
Court cases, among them being Louisville Cement 
Co. vs. Int. Com. Com., 246 U. S., 638, in which the 
court found that the Commission had erred in its 
interpretation of the law and awarded the writ. It 
is our claim here that appellant has misinterpreted 
the law or misconstrued it and because of that mis¬ 
construction has acted illegally in this case, and we 
are asking this Court to declare those acts illegal. 
The Court said (643): 

‘‘The courts may correct such error on a 
petition for mandamus, where, as in this case, 
the erroneous decision can not be reviewed on 
appeal or writ of error.” 

The case at bar can not be reviewed on appeal or 
writ of error. 

We are not asking this Court to review the case 
as tried before the division of the Board, but to look 
at the statute and say whether or not the acts of the 
Board subsequent to November 27, 1925, were il- 
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legal, and if they were then direct the Board to enter 
of record in this case the decision of Division No. 3. 
The case at bar is different from the United States 
of America ex rel Abilene & Southern Railway Com¬ 
pany, Appellant, vs! Interstate Commerce Commis¬ 
sion, 56 App., D. C. —, 53, Wash. Law Rep., 806. In 
that case the determination of the Commission was 
after ‘‘full hearing and argument.” And this Court 
said that it involved more than a ministerial act to 
be perfoimed by the Commission, it involved a 
judicial determination, and in order for this Court 
to determine the matters raised by the petition for 
the writ of mandamus it would have to review the 
proceedings had before the Commission, to do which 
would amount to the conversion of the writ of man¬ 
damus to a writ of error. 

We are asking the Court to rule in this case as in 
the Dascomb case above, that the expiration of the 
thirty days after the filing of the division decision 
marked the close of this case and that anything else 
done thereafter was illegal and void. 

If the United States Board of Tax Appeals acted 
unlawfully in not referring the division decision to 
the Board as is required by law; and in not giving 
the taxpayer a copy of the report of the division as 
is required by law; and in not giving the taxpayer 
an opportunity to be heard on the review; and in not 
holding meetings in review open to the public; and 
in not entering of record the findings of fact, opinion 
and decision of the division which heard and deter¬ 
mined the case; and in not entering of record the de¬ 
cision of the division which by law became the de¬ 
cision of the Board after the expiration of thirty 
days from November 27, 1925; then all the acts of 
the Board in this case subsequent to November 27, 


29 


1925, are void and of no effect and should be stricken 
from the record, then by law the decision of the divi¬ 
sion became, was and is the decision of the Board, 
and the only thing left to be done is the purely min¬ 
isterial act of so entering it of record. 

The situation in this case is not unlike that of the 
case of Hoglund vs. Lane, 44 App. D. C. 310 and 44 
Wash. Law Rep. 50. In the Hoglund case the 
statute provided a time limit within which the en- 
tryman’s right to a patent could be contested. This 
court said: 

Clearly nothing was done by the depart¬ 
ment in the present case to bring it within its 
own interpretation of the act. Such a step 
was essential to enable the Government to re¬ 
tain jurisdiction to question the regularity of 
petitioner’s conduct prior to final proof. The 
two-year period having elapsed, the law 
settled petitioner’s title so far as the land de¬ 
partment is concerned. Hence, nothing re¬ 
mains to be done but the mere ministerial act 
of issuing a patent.” 

In the case at bar, the thirty days having elapsed 
and there having been no reference by the chairman, 
the law settled appellee’s rights in so far as the 
Board of Tax Appeals is concerned. Hence, noth¬ 
ing remains to be done but the mere ministerial act 
of entering of record the decision of the division. 

The Hoglund case went to the,Supreme Court of 
the United States (244 U. S. 174, 45 Wash. Law 
Rep. 434), and the Supreme Court affirmed the de¬ 
cision of this court and among other things said: 

“True, this court always is reluctant to 
award or sustain a writ of mandamus against 


30 


an executive officer, and yet cases sometimes 
arise when it is constrained by settled prin¬ 
ciples of law and the exigency of the par¬ 
ticular situation to do so. Kendall vs. United 
States, 12 Pet., 524, 9 L. ed., 1181; United 
States vs. Schiirtz, 102 U. S., 378, 26 L. ed., 
167; Roberts vs. United States, 176 U. S., 221, 
44 L. ed., 443, 20 Sup. Ct. Rep., 376; Garfield 
vs. United States, 211 U. S. 249, 53 L. ed., 168, 
29 Sup. Ct. Rep., 62; Ballinger vs. United 
States, 216 U. S., 240, 54 L. ed., 464, 30 Sup. 
Ct. Rep., 338. And see Noble vs. Union River 
Logging R. Co., 147 U. S., 165, 37 L. ed., 123, 
13 Sup. Ct. R., 271; American School of Mag¬ 
netic Healing vs. McAnnulty, 187 U. S., 94, 
47 L. ed., 90, 23 Sup. Ct. Rep., 33. This, we 
think, is such a case. As quite opposite we 
excerpt the following from the unanimous 
opinion in Roberts vs. United States, 176 
U. S., 221, 231, 44 L. ed., 443, 447, 20 Sup. Ct. 
Rep., 376; 

‘Unless the writ of mandamus is to become 
practically valueless, and is to be refused even 
where a public officer is commanded to do a 
particular act by virtue of a particular 
statute, this writ should be granted. Every 
statute to some extent requires construction 
by the public officer whose duties may be de¬ 
fined therein. Such officer must read the law, 
and he must therefore, in a certain sense, con¬ 
strue it, in order to form a judgment from its 
language what duty he is directed by the 
statute to perform. But that does not nec¬ 
essarily and in all cases make the duty of the 
officer anything other than a purely min¬ 
isterial one. If the law direct him to perform 
an act in regard to which no discretion is com¬ 
mitted to him, and which, upon the facts ex¬ 
isting, he is bound to perform, then that act 
is ministerial, although depending upon a 
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statute which requires, in some degree, a con¬ 
struction of its language by the officer. Un¬ 
less this be so, the value of this writ is very 
greatly impaired. Every executive officer 
whose duty is plainly devolved upon him by 
statute might refuse to perform it, and when 
his refusal is brought before the court he 
might successfully plead that the perform¬ 
ance of the duty involved the construction of 
a statute by him, and therefore it was not min¬ 
isterial, and the court would, on that account, 
be powerless to give relief. Such a limitation 
of the powers of the court, we think, w^ould be 
most unfortunate, as it would relieve from 
judicial supervision all executive officers in 
the performance of their duties, whenever 
they should plead that the duty required of 
them arose upon the construction of a statute, 
no matter how plain its language, nor how 
plainly they violated their duty in refusing 
to perform the act required.’ 

We therefore conclude that the Court of 
Appeals rightly directed that the writ be 
granted. 

Judgment affirmed.” 

IN CONCLUSION. 

Brief for appellant insists that the statute was 
construed by it, and that a departmental construc¬ 
tion which was obtained during the entire existence 
of that department should not even, if wrong, be cor¬ 
rected by a court. 

But the United States Supreme Court in Hough¬ 
ton vs. Payne, 194 U. S. 88, says at page 100: 

”A custom of the department, however long 
continued by successive officers, must yield to 
the positive language of the statute. • * * 
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But with the language clear and precise and 
with its meaning evident there is no room for 
construction and consequently no need of any¬ 
thing to give it aid.’^ 

Appellant did not construe, it ignored. 

The statute provides that a decision of a division 
shall be reported and a copy of the report recorded 
—there is no room for construing this plain lan¬ 
guage. 

The division made a decision in this case, but it 
never was reported or recorded. 

The law expressly provides that this decision so 
reported and recorded shall be the decision of the 
Board, unless within thirty days the Chairman has 
directed that such decision shall be reviewed by the 
Board. 

In this case no direction within thirty days or at 
any time was given to review such decision. 

Unless such decision be recorded, there is no way 
to give effect to the provision concerning direction 
to review such decision within thirty days—unless 
the decision be recorded then at what time does the 
thirty-day provision attach. 

If the decision of a division is not a decision, but 
a confidential communication as appellant contends, 
when then does the thirty days^ provision attach, 
and is a confidential communication from three of its 
members to the other thirteen about a case on trial to 
be the subject of legal review by a legal body ? 

The plain statement of the law is that this decision 
of the division unless within thirty days ordered by 
the chairman reviewed is a decision of the Board 
and shall be recorded, and the taxpayer shall have a 
copy. The purpose of recording and copy to tax- 
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payer is to record what is a judgment at end of 
thirty days unless an order of chairman is made to 
review. 

If decision of Board is a confidential communica¬ 
tion from the division to the Board as contended by 
appellee that contradicts the plain language of the 
law that it shall become a public record and the tax¬ 
payer shall have a copy of it. 

It is respectfully submitted that the trial court 
should be affirmed. 


Edwin C. Dutton, 
Tracy L. Jeffords, 
Attorneys for Appellee, 


